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In Sir TRAVERS HuMPHREYS, who died on 20th February 
at the age of 88, the English criminal law has lost one of its 
outstanding judges. The son of a solicitor, he was called to 
the Bar in 1889, and as early as 1895, in the trials of Oscar 
Wilde, began his long association with causes célébres which 
was so notable a feature of his career at the Bar and later on 
the Bench. His appointment to be a judge of the King’s 
Bench Division in 1928 was to lead to a long and distinguished 
tenure of the office, terminated by his retirement in 1951 as 
the senior and oldest judge of the Division. In 1946 he was 
made a Privy Councillor. His integrity, dignity and wisdom 
epitomised the qualities which the Englishman expects from 
those who administer criminal justice. 


Capital Punishment 


It is probable that the last execution has taken place in the 
United Kingdom and thus a punishment which has been part, 
and was for a very long time the chief part, of the penal 
system of this country passes into history. Probably not 
even the most convinced abolitionist is quite confident that 
there will be no rise in the number of murders, but all penal 
reform is attended by fears, most of which in the past have 
been found to be groundless. The most significant feature 
is the way in which public opinion has moved since 1948. 
When the House of Commons voted in favour of abolition in 
that year they may have been right or wrong, but few will 
deny that the House of Lords reflected public opinion more 
accurately. Now we may say that the infantry have caught 
up with the spearhead and it is likely that the decision of the 
House of Commons broadly represents the opinion of those 
electors who have thought about the matter and who have 
been gravely disturbed by some recent cases. It must 
not be supposed, however, that all is yet well with our penal 
system. Our attention should now be turned to trying to find 
something useful for men in prison to do so that they may 
both cease to be such a heavy financial charge upon the 
public and build up for themselves not only self respect, 
but also some savings with which they can start life again. 
In volume this is a much more serious matter than the abolition 
of the death penalty. 


Cutting our Coat 


WE are living beyond our means. While there are many 
measures, some effective and some not so effective, which the 
Government can take to bring our demands within the 
capacity of the economy, in essence the responsibility rests 
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on each one of us individually. In our article last week on 
legal aid we mentioned the financial and economic policy of 
the Government : it is clear that we should plan for some time 
ahead on the assumption that there will be no increase in the 
outpouring of public funds for social services, and we must 
do our best without them. At first sight it may seem an 
inopportune moment for The Law Society. and other profes- 
sional bodies to press the Chancellor to implement the Millard 
Tucker Report. Making all allowances for the temptation 
to assume that our personal welfare is synonymous with that 
of the country at large, we think that many of the proposals 
in the report could be introduced without detriment to the 
State. The Chancellor is trying to persuade us to save 
instead of spending : this is what the Millard Tucker proposals 
would encourage. 


Restrictive Trade Practices 


THE Restrictive Practices Court, which the recently 
published Restrictive Trade Practices Bill proposes to 
establish, would have some resemblance to the Transport 
Tribunal, or the Railway Rates Tribunal as it was formerly 
called. It would be a mixed tribunal in the sense that, in 
addition to judges, laymen with special knowledge of or 
experience in industry, commerce or public affairs would be 
members. It is encouraging to note that the Government 
have chosen to make the new tribunal judicial rather than 
administrative in complexion, and to overcome the argument 
that judges are not always fully equipped to deal with technical 
matters by proposing the appointment of specialist lay 
members. If the Bill becomes law it will be necessary for 
an extensive category of restrictive trading agreements to 
be registered and, if necessary, examined by the Restrictive 
Practices Court. In passing it should be noted that registra- 
tion will be required only of agreements between persons 
carrying on business within the United Kingdom in the 
production or wholesale or retail supply of goods or in the 
application to goods of any process of manufacture. Like- 
wise, the prohibition of the collective enforcement of resale 
price conditions is strictly limited to those which affect the 
supply of goods. Timorous souls who thought that the new 
Bill might affect solicitors’ minimum scales can, for the time 
being, rest in peace. 


Summary of the Proposals 


Coming to details, the Bill, which was read a first 
time in the Commons on 16th February, provides for the 
appointment of a Registrar of Restrictive Trading Agreements 
to be appointed by the Crown. He will keep the register, and, 
subject to direction from the Board of Trade as to the order 
in which he will take proceedings, he will proceed in respect of 
each registered agreement in the Restrictive Practices Court. 
This court will consist of three High Court judges, one judge 
of the Court of Session, one judge of the Supreme Court of 
Northern Ireland, and not more than nine lay members. The 
Bill provides for the appointment of three additional High 
Court judges and one judge of the Court of Session. It may 
sit in two or more divisions and either in private or in public, 
and it will decide whether or not a practice is in the public 
interest. Appeals on law will be to the Court of Appeal. 
Power is given to enable a summary decision to be taken 
where precedent has already determined whether an agreement 
is or is not in the public interest. Agreements may be 
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justified on any of a number of grounds set out in the Bill, and 
these relate not only to the consumption and use of goods but 
also to the maintenance of employment and the export trade. 
Collective enforcement of price lists is to come to an end, but 
civil proceedings are to be maintainable by manufacturers and 
other traders in branded and other goods against retailers who 
are not parties to contracts containing resale price conditions, 
The agreements subject to registration are to be withdrawn 
from the Monopolies Commission, which will be reduced in 
number from twenty-five to ten, but will continue to inquire 
into single firm monopolies and into agreements relating 
wholly to exports. 


Hiring and Hire-Purchase Control 


APART from the new control over rental agreements imposed 
by the Control of Hiring Order, 1956 (S.I. 1956 No. 179), there 
is no new principle involved in the further restrictions imposed 
last week on hire-purchase and credit-sale transactions. The 
Hire Purchase and Credit Sale Agreements (Control) Order, 
1956 (S.I. 1956 No. 180), brings more goods under control and 
increases the minimum deposits in all cases. Where the 
minimum deposit was 15 per cent. it is now 20 per cent., and 
where it was 334 per cent. it is now 50 per cent. Periods of 
repayment remain as before the Order, which came into 
operation on 17th February. The more important of the 
20 per cent. deposit range include domestic furniture and 
bicycles. Television sets, washing machines, vacuum 
cleaners, refrigerators and motor-cycles are on the list of goods 
of which at least half the price must be paid as a deposit. 
Perambulators are no longer controlled, but certain aircraft, 
ships, boats, and commercial vehicles, plant and machinery 
of all kinds are controlled by a minimum deposit of 50 per cent. 
and a maximum repayment period of twenty-four months. 
The new hiring control affects, inter alia, radio and television 
sets, gramophones, washing machines, vacuum cleaners and 
refrigerators. Where the period of hire is nine months or 
less, the whole of the rentals and service charges must be 
paid before the agreement is signed. A hiring for a period of 
less than one month may be extended up to a total of one 
month, but in all other cases extensions of hirings are pro- 
hibited. It remains to be seen whether drafting of documents 
so as to come outside the provisions of these orders will be 
possible, as it was in the Profitt case. 


A Litigant’s Interest” in Damages 


A PLAINTIFF who was awarded damages of nearly {£4,000 
in the Queen’s Bench Division last week was said by Mr. Justice 
ByrNE to have become interested in compensation instead 
of making a real effort to get well after his accident. In itself 
such interest is not unusual, but the plaintiff in this case had 
gone to the lengths of having a tape recording made of his 
examination by a doctor and had insisted on his solicitor and 
another doctor being present. Six doctors had seen him and 
had disagreed on whether his brain tissues had been damaged, 
and his lordship accepted the evidence of four of them to the 
effect that he was suffering from post-traumatic neurosis. 
Another sign of his interest in the subject of compensation 
was the inclusion in the items listed as special damage of a sum 
under the general heading of occupational and recreational 
therapy, the cost of a medical book about the brain, and 
Kemp on the Quantum of Damages. “ That,’’ said Mr. Justice 
Byrne, ‘“‘is a brave attempt to help others to solve the 
insoluble.” 














1956 
al” 


and 
, but 
‘ade, 
but 
and 
who 
ons, 
awn 
1 in 
uire 
ting 


sed 
ere 
sed 
The 
ler, 
and 
the 
ind 
; of 
nto 
the 
nd 


ds 


— 


DB ee en Se 


ee 


a ee oe ee 














“ The Solicitors’ Journal ” 
Saturday, February 25, 1956 


[Vol. 100] 139 


INSURANCE IN AID OF CONVEYANCING—I 


TuE suggestion that contingency insurance might play a 
useful part in conveyancing practice is likely to appear 
somewhat novel. On the other hand, it is not difficult to 
state in general terms why there may be a very good reason 
for taking out insurance policies in order to provide adequate 
cover against risks which could not otherwise be accepted. 
The result may well be to enable certain transactions to be 
carried out that would otherwise be impossible, or to avoid 
expense and delay that would otherwise result from protracted 
inquiries. 

Most solicitors would no doubt agree that conveyancing 
problems very frequently arise from the necessity of proving 
that there can be no loss whatever to, let us say, a purchaser 
or mortgagee, when it is quite obvious that the risk of any 
loss is remote. Solicitors are often confronted with titles 
that are technically bad, but on any businesslike assessment 
are such that they could be accepted with reasonable safety. 
One reason for refusing to accept such a title may be that 
difficulty can be anticipated on a resale or other dealing, but 
this risk may diminish as time passes, particularly if care is 
taken in the preparation, for example, of a contract of resale. 
The more important factor is usually that the purchaser or 
other person who has to consider accepting the title cannot 
afford to take a risk which might result in severe loss, 
however unlikely that loss may be. Here, then, is clearly a 
case where insurance can be of the utmost value. It is the 
business of companies carrying on contingency insurance 
to take risks, provided they can be reasonably assessed and 
an appropriate premium fixed. It is not surprising to find, 
therefore, that it is often possible to effect insurance against 
a known contingency, such as will enable a transaction to 
proceed which might otherwise fall through. Further, the 
taking out of a policy may well enable a solicitor to avoid 
the great difficulty of deciding how far to advise a client to 
take a risk. There is, understandably, a tendency to advise 
a client against a course of action which may possibly result 
in loss, because if the event does happen the advice previously 
given may not be regarded as sufficiently clear or balanced. 
Alternatively, too great a caution may mislead a client by 
causing him to overestimate the chances that he may later 
be prejudiced. 

The risks that can be covered by contingency insurance 
are many, and they are by no means confined to matters of 
title. It is proposed, therefore, to discuss a few of the 
problems in the solution of which it is thought that contingency 
insurance may be of assistance. Probably most solicitors 
are unaware of the extent of the cover that can be obtained. 
Further, in order to be able to assess the type of policy an 
insurance company may offer, and to have some idea of the 
premium which would be demanded, it is necessary to look 
at the problems from the point of view of the company. 


Restrictive covenants 

The fact that contingency insurance can be effected against 
the enforcement of adverse covenants has recently received 
some publicity, and so policies of this kind are considered 
first. 

The question whether a covenant remains enforceable is not 
primarily a matter for the underwriters. In the normal 
course of events a purchaser’s solicitor will be as well, if not 
better, able to judge this for himself. Normally, therefore, 
a policy will be taken out only where it has been decided, 
after proper investigation, that the covenant in question is, 


or may be, enforceable. Consequently, insurance is most 
likely to be effected in cases where there is doubt as to whether 
the covenant has ceased to be enforceable. An example of 
the circumstances in which this may occur is where there 
has been such a change in the character of the neighbourhood 
that the object for which it was originally entered into has 
come to an end, with the result that it can no longer be enforced 
on equitable principles. It is not by any means easy to 
forecast whether, on particular facts, a court would take this 
view, and so there may be a risk involved that could well be 
covered by insurance. In practice, however, it is more likely 
that the question in doubt is whether there is a case for making 
application to the Lands Tribunal under the Law of Property 
Act, 1925, s. 84, for the discharge or modification of the 
restrictions. The first ground on which such an application 
may succeed is that by reason of changes in the character of 
the property or the neighbourhood, or other circumstances, 
the restriction ought to be deemed obsolete, or the continued 
existence of it would impede the reasonable user of the land 
without securing practical benefits to other persons. Another 
ground on which the Lands Tribunal may discharge or modify 
a restriction is that such discharge or modification would not 
injure the persons entitled to the benefit of the restriction. 


If there is a clear case for discharge or modification it will 
normally be preferable to make application to the Lands 
Tribunal. Even in such a case, however, costs will be 
involved in making the application, unwarranted objections 
may be encouraged, and some time must elapse before the 
decision of the Lands Tribunal can be obtained. Consequently 
it may well be worth taking out a policy, which it is understood 
can be obtained within about a week if all relevant information 
is immediately available. In this way a great deal of time 
can be saved and the amount of the premium may be no 
more than the cost of making application. The outcome of 
applications under s. 84 is: very often doubtful, however, 
and so insurance is most likely to be useful in cases involving 
old covenants where a possible course of action is an application 
under s. 84. Even though the character of the neighbourhood 
has changed materially, it may be doubtful whether the Lands 
Tribunal will be satisfied that all the conditions stated in the 
section have been complied with. A .,recent decision 
illustrating this problem is Re Truman, Hanbury, Buxton & 
Co., Ltd.’s Application [1955] 3 W.L.R. 704 ; 99 Sox. J. 796. 
Further, cases often exist in which it is unlikely that a person 
entitled to the benefit of a restriction will take action on its 
breach, but very likely that he will object if notice is “given 
to him of an application to the Lands Tribunal. This state 
of affairs is often found, for instance, where it is desired to 
turn old residential premises into flats, shops or offices. An 
insurance company asked to cover the risk of enforcement of 
a covenant which, for all practical purposes, might be thought 
out of date, is in a position to take into account all the 
circumstances of the neighbourhood and the likelihood that 
persons apparently benefited by a covenant would in fact 
take no action if a breach occurred. It is worth bearing in 
mind that when proceedings are taken to enforce a restrictive 
covenant the person against whom they are taken may apply 
to the court for an order giving leave to apply to the Lands 
Tribunal under s. 84 and staying the proceedings in the 
meantime. It appears that the court will normally grant 
such an application if a prima facie case can be shown 
(Richardson v. Jackson [1954] 1 W.L.R. 447; 98 Sor. J. 145). 
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Consequently, a person who appears to have a good case 
under s. 84 may, if he is not concerned about the risk of 
loss, take action contrary to the covenant and apply to the 
Lands Tribunal later if his action is challenged. 

In cases in which there are persons who could enforce a 
covenant and there is real doubt as to whether a discharge 
or sufficient modification could be obtained, it may well be 
that no insurance could be effected, or that a prohibitive 
premium would be required. It very often happens, however, 
that it is not likely that any person can enforce a restriction. 
For instance, a restrictive covenant may have been taken for 
the benefit of land retained by the covenantee, but the 
covenant was not expressly annexed to specified land. In 
such cases (except where there was a building scheme) a 
subsequent purchaser of the land intended to be benefited 
would not be able to sue on the covenant unless the benefit 
of the covenant had been assigned to him (Reid v. Bickerstaff 
[1909] 2 Ch. 305). An example in which there was no express 
annexation of the benefit of the covenant to specified land 
is particularly difficult, because one cannot say whether the 
covenant is enforceable by a subsequent purchaser unless 
one knows whether the benefit was assigned to the purchaser. 
It is often impossible to inquire about this. If possible it is 
frequently undesirable, because the inquiries may bring to 
the notice of persons who can enforce the covenant the fact 
that it exists for their benefit, and that action contrary to it 
is contemplated. Nevertheless, the circumstances may be 
such that discharge or sufficient modification could probably 
be obtained from the Lands Tribunal, or there is only a 
slight risk that any person will attempt to enforce the 
covenant, and if this is so then it is very likely that a policy 
could be obtained at a very reasonable premium. 

These are a few examples of the cases in which it is likely 
to be possible to effect insurance at a premium that would 
be worth paying by a person wishing to buy land, but 
doubtful whether he can make the use of it he desires. It is 
now necessary to consider how it can be effected, and the extent 
of the cover likely to be granted. 


Effecting the insurance 


In the first place it is necessary to fix the sum which shall 
be payable under the policy in the event of enforcement of 
the covenant. In other words, a solicitor for a person 
proposing such a policy must decide what may be the loss 
sustained by his client. Normally the remedy for breach of 
covenant is by the grant of an injunction, but in most cases 
it will be possible to make a fair assessment of the loss that 
would result from an injunction. For instance, if the proposal 
is to change the use of a house to a shop the loss which will 
result from an injunction will normally be the excess of the 
value of the premises as a shop over the value as a house, 
together with any legal costs likely to be payable. On the 
other hand, in some cases a mandatory injunction to restore 
the position after breach of a negative covenant has been 
refused. Usually the court will not allow a person to buy 
his way out of a covenant by paying damages, but it may 
refuse an injunction, for instance, if damage would be inflicted 
on the defendant out of proportion to the benefit to the 
plaintiff. Correspondingly, it will be possible to form a 
broad idea of the possible loss if damages were awarded. 

A second point of some importance is that for purposes of 
their accounts insurance companies will generally wish to 
have a limit to the period during which they may be liable 
on the policy. It is understood that cover for a period up 
to twenty-one years would normally be granted, and so in 
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practice there is not likely to be a great deal of difficulty, 
If adequate cover is obtained against a breach during a 
period of this length it is most unlikely that any further 
danger will occur. It may well be that the person wishing 
to have the policy will be satisfied if able to make the change 
desired for that number of years, and even afterwards a person 
seeking to enforce the covenant would be likely to fail on 
the ground that he had acquiesced in the breach. The policy 
will usually extend to protect any mortgagee or successor in 
title of the insured. 

No doubt the practice of various insurance companies 
varies, but it is thought that their requirements can reasonably 
be anticipated. A person proposing a policy should forward 
a copy or extract of the deed which created the covenant 
with particulars of the circumstances in which it was imposed, 
A plan showing the property and surrounding ones would 
probably be useful. The nature of the apparent breach 
should then be stated, and no doubt it would assist in reduction 
of a premium if particulars could be given of any investigation 
showing why the covenant is not likely to be enforceable 
or why it is thought that persons entitled to the benefit of 
it would not in fact sue on it. 

It is then for the company to make what inspections and 
inquiries they think fit and to decide whether they will 
undertake the risk and what the premium must be. It is 
understood that companies undertaking this type of business 
will endeavour to take action within a few days if the case is 
urgent, and in any event are not likely to be more than a 
week or two in giving their decision. 

The premium would take the form of a single payment. 
It is not possible to assess the amount in any general terms 
as the extent of the risk must depend on the circumstances 
of each case. It is understood, however, that policies have 
been obtained for as little as {1 1s. for each £100 of cover 
required where enforcement of the covenant could be regarded 
as most unlikely. In any event, a minimum premium of at 
least {5 5s. must be assumed to cover administrative work 
alone. Apparently there is no real difficulty in obtaining 
cover up to £20,000 or £30,000, although special negotiations 
might be necessary if larger figures were involved. 

In every case the policy must be individually drafted to 
deal with the special requirements. It will, therefore, be 
necessary for a solicitor to state the requirements of his client 
and to ensure that,the policy is so drafted as to meet them. 
In broad terms it appears that the policy should take the 
form of an indemnity against loss by reason of the grant 
of an injunction or the award of damages following the specified 
breach of covenant. Costs awarded to the plaintiff and costs 
of defending an action incurred with the consent of the 
company should also be covered. 

It is not suggested that insurance should be regarded as 
the usual solution to a problem confronting a solicitor whose 
client wishes to purchase. or acquire some other interest in, 
property sold subject to restrictive covenants. On the other 
hand questions as to the risk of enforcement arise so frequently 
that there must be many occasions when a policy would 
provide the security required and would enable a transaction 
to be carried through in a satisfactory businesslike manner. 
For these reasons it is suggested that solicitors should give 
some thought to the opportunities. 

Insurance against the enforcement of covenants has been 
considered at some length as it does not appear to be so widely 
familiar as it deserves. Other risks which can be covered, 
some much better known, will be discussed more briefly in 
a later article. J.G.S. 
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OUTLINE OF A SYSTEM OF BOOK-KEEPING 
FOR SOLICITORS 


THE system of book-keeping described in the following pages 
has been evolved as the result of many years of practical 
experience in keeping the accounts of a firm of solicitors 
consisting of a number of partners and nearly fifty staff. 


It has been found simple to operate by two competent 
people ; to facilitate the periodical agreement of the books, 
and to provide at sight the balances on all sections of any 
client’s account ; thus saving a great deal of time to partners 
and managing clerks in the carrying on of their various 
functions. 

The system, which is flexible and readily adaptable for 
either small or large offices, is based on a ledger account for 
each client divided into three sections to show at a glance— 


(a) the amount due to the client on client’s account ; 


(4) the amount due by the client on firm’s account—for 
bills of costs rendered and the like; and 

(c) the amount due from the client on disbursement 
account. 

The writer has found it most convenient to use loose ledger 
cards kept in containers designed for this purpose. The 
system could no doubt be worked with loose leaf sheets in a 
binder or with suitably ruled bound ledgers of the orthodox 
type. The advantage of the loose ledger cards, however, is 
that the cards can be kept in strict alphabetical order and new 
accounts can be inserted in their proper place. They are 
thus self-indexing. 

The system is further designed so that each section of the 
clients’ ledger is governed by a separate total or control 
account. To these accounts are posted in total the amounts 
entered in detail in the clients’ personal accounts. These 
accounts serve two useful purposes :— 

(2) They show monthly the totals of amounts due to or 
by clients and, inter alia, prove each month that the amount 
held at the bank on clients’ account equals the aggregate of 
balances recorded as due to individual clients. 


(b) They permit sectional balancing of the books, thereby 
localising posting and similar errors and reducing the time 
taken to find and correct them. 


A brief description of the design and use of the ledger cards 
in use in the writer’s office is as follows :— 


Clients’ ledger cards 


See Figure 1. These cards are designed to contain all the 
information regarding transactions for each client on the one 
sheet. They are kept in containers manufactured for the 
purpose which are available on the market. The cards are 
arranged in the containers in strict alphabetical order. Closed 
accounts and full cards may be transferred to containers 


(Figure |) 
CLIENT LEDGER CARD (FRONT) 
DISBURSEMENTS ACCOUNT 
Disbursements 


FIRM’S ACCOUNT 


anticipated Dr. Cr. Balance Dr. Cr. Balance 
(Actual size of card : 16” x 10”. Ruled feint 27 lines) 
CLIENT LEDGER CARD (REVERSE) 
CLIENT’S ACCOUNT 
Debits Credits Balance 


(Actual size of card : 16” x 10”. Ruled feint 27 lines) 


containing only dormant accounts. Follow-on cards should 
be numbered to maintain proper chronological order. 
The card is divided into three sections :— 
(1) Record of bill disbursements expended. 

Record of bill disbursements absorbed in bills of 
costs delivered. 

Record of disbursements anticipated to be required 
but not expended at the time of delivery of the 
bill of costs. 

Balance of disbursements outstanding not taken up 
by bills; or anticipated disbursements not yet 
expended. 

Debit balance in BLACK: Credit balance in RED. 

(2) Firm section. 

Record of bills of costs delivered to clients. 

Record of moneys paid out of firm’s cash on behalf 
of clients other than bill disbursements. 

Record of moneys received from clients in payment 
of costs or re-imbursements of advances. 

Balance due to firm from client in BLACK. If balance 
temporarily credit shown RED. ' 


(3) Client section. 

Record of clients’ moneys received and paid into 
client bank account at firm’s bankers. 

Record of moneys paid out of client bank account 
at firm’s bankers. 

Balance (if any) held in client bank account. This 
must always be a credit balance and therefore 
need only be shown in black. 

On reference to the specimen ruling of the ledger card 
(Figure 1), it will be seen that a separate column is provided 
in each section into which the balance should be written 
after each entry. This arrangement ensures that the balance 
on each section of the client ledger is available at sight at 
any time. 

Each quarter, a list of the balances will be made and agreed 
by reference to the total account of the respective section in 
the office ledger. : 

The aggregate amount of the balances in the client account 
section of the ledger cards must equal the balance of cash in 
the client bank account. 

A daily proof of the postings to these ledger cards will 
ensure that that part of the work is accurately done and thus 
obviate the necessity for detailed checking back should there 
be a failure to agree balances. 

This daily proof is easily and quickly done by making a 
list on an adding listing machine of the items to be posted ; 
putting the cards on one side as posted and when posting is 
completed making another list of the postings from the cards. 
The totals of the two lists should of course agree. 

Apart from clients’ ledgers the following books are used. 
Their place in the system and the method of operation is 
explained in the paragraphs which follow :— 


Receipts Cash Book. Bills Delivered Book. 
Payments Cash Book. Counsels’ Fee Book. 
Petty Cash Day Book. Journal. 

Petty Cash Journal. Office Ledger. 
Imprest Cash Book. Private Ledger. 

Cash Transfer Journal. Postage Book. 
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Receipts cash book 


See Figure 2. Cheques, etc., are entered as received item 
by item in column 2, the amount being entered in the first 
instance in the appropriate column to the right of the binding. 
Items for credit of clients’ ledger in column 7; for firm 
account in column 8 and so on. Each day’s banking will 
be entered in the appropriate bank account. column and will 
agree with the bank paying-in slips. Postings are made 
from this book to the ledger accounts in the section corre- 
sponding to the column in which the amount appears, i.e., 
those amounts in column 7 go to clients’ account section of 
the ledger card ; those in column 10 or 11 go to the appropriate 
account in the office ledger or private ledger respectively. 

This book is totalled at the end of each month, the totals 
of columns 3, 4 and 5 being transferred to the debit of the 
corresponding cash account in the office ledger. Totals of 
columns 7, 8, 9, 10 and 11 are posted to the credit of the 
equivalent total account in the office ledger. 


Payments cash book 

See Figure 3. Payments made are entered from the cheque 
counterfoils daily; the amount of each payment being 
entered in the column of the banking account on which the 
cheque is drawn, and also in the corresponding total account 
column to the right of the binding, or if the entry does not 
concern a total account, then in one of the columns 12 to 16, 
e.g., cash drawn on firm bank account for imprest would be 
shown in column 4 and column 15; wages in column 4 and 
column 16; petty cash in column 5 and column 14. 

Postings are made from this book to the ledger accounts in 
the section corresponding to the column in which the amount 
appears, i.e., those amounts in column 7 go to clients’ account 
section of the ledger card; those in column 10 or 11 to 
the appropriate account in the office or private ledger 
respectively. 

This book is totalled at the end of each month, the totals 
of columns 3, 4 and 5 being transferred to the credit of the 
corresponding cash account in the office ledger. Totals of 
columns 7, 8, 9, 10 and 11 are posted to the debit of the 
equivalent total account in the office ledger. 

It wili be noted that balances of banking accounts will not 
appear in the cash books, but will be determined by reference 
to the bank cash accounts in the office ledger. 

Reconciliation of the bank statements can be done weekly 
or monthly. 
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Petty cash day book 


This is an ordinary two column cash ruled book of foolscap 
size pages, each page numbered. 

It is used for recording issues of cash by the person in charge 
of the petty cash. 

Cash will be issued for (1) bill disbursements, (2) general 
office expenses of comparatively small amounts, and will be 
entered in separate columns accordingly. 

Individual items in column 1 will be posted to the 
appropriate client ledger card in the disbursements section. 

The columns will be totalled each week and _ the totals 
transferred to the petty cash journal :— 


Total of column 1 of day book to column 5 of petty 
cash journal. 

Total of column 2 of day book will be broken down into 
expenditure under various heads as required, e.g., postages, 
office sundries, stationery, travelling, etc., and entries made 
in the corresponding column of the petty cash journal. 


Petty cash journal 

See Figure4. This book is used for recording cash deposited 
with the petty cashier for making payments of bill 
disbursements and general expenses of small amount. 

It will show the balance of cash held by the petty cashier 
from time to time. 

Columns 6 and up are totalled each month or quarter and 
totals posted to the debit of the various expense accounts in 
the office ledger. Total of column 5 is posted to the debit 
of the disbursements total account in the office ledger. 


Imprest cash book 
See Figure 5. This book is used as a supplementary petty 
cash book to control cash held in the office by the chief 
cashier to meet miscellaneous demands for cash by the 
partners and staff for exchanging cheques, making payments 
from office cash on behalf of clients, etc. 


(Figure 5) 
IMPREST CASH BOOK 
I. 2. 3. 4. » 6. re 8. 


Ledger Clients Office Private 


Date Receipts Particulars of Payments Payments Folio Ledgers Ledger Ledger 


(Actual size of page : Foolscap. Ruled feint 32 lines) 
The totals of columns 6, 7 and 8 are posted quarterly to the 
total account of the ledger indicated ; the individual items 
being debited to the appropriate account. 


(Figure 2) 
RECEIPTS CASH BOOK 
A = 3: 4. 5. 6. 7. 8. ?. 10. I. 12. 13. 14, 15. 
BANKING ACCOUNTS TOTAL ACCOUNTS 
Firm Disbursements Ledger Office Private 
Date Particulars of Receipts Clients General No. 3 a/c Folio Clients Firm Disburse. Ledger Ledger Journal Contras. No. 3 a/c 


(Actual size of page : 103” x 14”. 


Ruled feint (narrow) 44 lines) 





(Figure 3) 
PAYMENTS CASH BOOK 
| 2 3 S. 6. ff 8 2. 10. Il. 12. 13. 14. 15. 16. 
BANKING ACCOUNT TOTAL ACCOUNTS 
Firm Disbursements Ledger Office Private Wages 
Date Particulars of Payments Clients General No. 3 a/c Folio Clients Firm Disburse. Ledger Ledger Journal Contras. No. 3 a/c Imprest Sheets 
(Actual size of page : 104” x 14”. Ruled feint (narrow) 44 lines) 
(Figure 4) 
PETTY CASH JOURNAL 
x 2 3. 4. _* 6. r A 8. 9. 10. Ih. 12. 13. 14, 15. 16, 
Receipts Payments Clients Office 
Date Dr. Particulars Cr. Disburse. Postage Sundries Stationery 


(Actual size of page : 8” x 


13”. Ruled feint 32 lines) 
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(Figure 6) 

BILLS DELIVERED BOOK 
I. 2. 3. 4. 5. 6. 7. 8. 9% 10. I. 12. 13. 

No. of Amountas Ledger D/L Amount Date 
Date . Delivered Bill Delivered Folio Charges Disburse. Folio Received Received Remarks 
Delivered Name of Client Matter by 


(Actual size of page : 94” x 


Postage book 

This book is kept by the member of the staff in charge of the 
postal despatch department of the office. 

It is debited with round sums as required, provided by the 
petty cashier, and credited in the petty cash journal column 6 
by way of the petty cash day book. 

The postage book is credited with stamps used, the postage 
clerk being responsible for producing for audit stamps and/or 
cash to the amount of the balance shown. 


Cash transfer journal 

This is an ordinary foolscap size book ruled two column 
cash. Its purpose is to record the transfer of cash between the 
client and firm bank accounts. These transfers arise mainly 
in respect of costs settled in account and sometimes in reim- 
bursement from clients’ moneys of amounts which have been 
advanced. 

Each amount to be transferred is entered in the right-hand 
column and posted twice: once to the credit of the firm 
section of the client ledger card and again to the debit of the 
client’s section of the card. 

The items are totalled weekly and the amount entered in the 
left-hand column and ruled off. 

The weekly total is transferred from client’s bank account 
to firm’s bank account and the amount is entered in the 
receipts cash book in columns 4 and 8 in the payments cash 
book in columns 3 and 7. 


Bills delivered book 

See Figure 6. In this book are recorded all bills of costs 
delivered to clients, as per columns 1 to 6. 

The amount shown in column 6 is posted to the debit of 
the firm section of the client ledger card and the monthly 
total of that column is posted to the debit of the firm total 
account in the office ledger and also to the credit of the bills 
delivered account in the office ledger. 

At the time of posting the bills of costs each bill is 
apportioned as between charges and disbursements. 

The disbursements attributable to each bill of costs will 
have been recorded in the disbursements section of the client 
ledger card as already mentioned under the heading of petty 
cash day book, and that amount will be entered in column 9 
of the bills delivered book ; the difference between column 6 
and column 9 is entered in column 8. 

Each amount shown in column 9 is posted to the credit of 
the disbursements section of the client ledger card. The 
monthly total of column 9 is posted to the credit of the 
disbursement total account and the debit of the bills delivered 
account in the office ledger. 

Although the information which can be shown in 
columns 11-13 may be of interest, it is not entirely necessary 
to use these columns, as the same details are recorded in the 
clients’ ledger accounts. 


Counsels’ fees book 


A foolscap size book ruled single cash column. In it are 
recorded particulars of fees incurred in respect of matters on 
behalf of clients in which the advice and assistance of counsel 
has been sought. 
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Each item is posted to the debit of the disbursements 
section of the client’s ledger card. The quarterly total of fees 
is credited to the counsels’ fees account in the office ledger, 
and also to the debit of the disbursements total account in the 
office ledger. 

Journal 


See Figure 7. Used for making transfers between accounts 
and for setting up entries in accounts which do not originate 


in any other book of original entry. 
The various columns 3 to 7 debits and 12 to 16 credits are 


totalled quarterly and the totals transferred to the respective 


total accounts in the office ledger. 
Individual items are posted to the accounts indicated in 


the usual manner. 


(Figure 7) 
JOURNAL 
Left hand page (Debits) 
I. 2. 3. 4. 5 6. Ve 8. 9. 
TOTAL ACCOUNTS 


Private Office Led. 


Clients Fo. Dr. 


Date Sundries Ledger Ledger Disburse Firm 
JOURNAL 
Right hand page (Credits) 
10. i} 12. 13. 14. 1S. 16. 17. 
TOTAL ACCOUNTS 
Led. Office Private 
ica. Fo. Clients Firm Disburse Ledger Ledger Sundries 


(Actual page size : 8” x 13”. Ruled feint 44 lines) 


Office ledger 

Sometimes referred to as nominal ledger or general ledger, 
contains the various accounts necessary for recording expen- 
diture and revenue items from which the profit and loss 
account of the firm is eventually prepared. 

It will also contain an account to record the amounts of 
clients’ cash placed on deposit account with the firm’s 
bankers. By debiting such deposits to this account instead 
of the client account on the ledger card, the total balance in 
hand for the client is always shown by the ledger card 
whether the cash is on deposit or current a¢count. 

The various cash total accounts and ledger total accounts 
are also contained in the office ledger. 

It will be found convenient to lay out the accounts in this 
ledger in the order in which they appear in the profit and loss 
or revenue account and balance sheet, so that these may be 
compiled easily by orderly progression through the ledger 
from account No. 1. 

The loose-leaf form of ledger is probably the most 


convenient. 
Partners’ ledger 


This will contain the partners’ personal accounts of capital 
and drawings and any other accounts of the firm of a private 


nature. 
A bound book ; double cash ruling is thought to be most 
suitable. The inner column will be found useful for charging 


and crediting interest on drawings. 
Control or total accounts 


A summary of the entries normally appearing in the 
control or total accounts is as follows :— 
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Client Cash Total Account 


Dy. 


Commencing balance b/f. 
Monthly totals from receipts 
cash book, column 3. 


Firm’s Cash Total Account 


Commencing balance b/f. 
Monthly totals from receipts 
cash book, column 4. 


Cr. 
Monthly totals from payments 


cash book, column 3. 
Closing balance, c/f. 


Monthly totals from payments 
cash book, column 4. 
Closing balance c/f. 


Disbursements Cash Total Account 


Commencing balance b/f. 
Monthly totals from _ receipts 
cash book, column 5. 


Clients’ Ledger Total Account 


Monthly totals from payments 
cash book, column 7. 

Quarterly totals from journal 
(if any), column 7. 


Closing balance c/f. 


Firm Ledger Total Account 


Commencing balance b/f. 

Monthly totals from payments 
cash book, column 8. 

Monthly totals from bills 


Monthly totals from payments 


cash book, column 5. 
Closing balance c/f. 


Commencing balance b/f. 

Monthly totals from receipts 
cash book, column 7. 

Quarterly totals from journal 
(if any), column 12, 


Monthly totals from receipts 
cash book, column 8. 

Quarterly totals from journal, 
column 13. 


Office Ledger Total Account 
Dr. 


Commencing balance b/f. 

Monthly totals from payments 
cash book, column 10. 

Monthly totals from bills 
delivered book, column 9. 

Quarterly totals from imprest 
book, column 7. 

Quarterly totals from journal 
column 4. 

Quarterly totals from petty 
cash journal, aggregate of 
columns 6/up. 


Private Ledger A-count 

Commencing balance (if any) 
b/f. 

Monthly totals from payments 
cash book, column 11. 

Quarterly totals from 
cash journal (if any). 

Quarterly totals from journal, 
column 3. 

Quarterly totals from imprest 
cash book, column 8. 

Closing balance (if any) c/f. 


petty 
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Cr. 


Monthly totals from receipts 
cash book, column 10. 

Monthly totals from bills 
delivered book, column 6. 

Quarterly totals from counsel 
fee book. 

Quarterly totals from journal, 
column 15. 

Closing balance c/f, 


Commencing balance (if any) 
b/f. : 

Monthly totals from _ receipts 
cash book, column 11. 

Quarterly totals from journal, 
column 16. 

Closing balance (if any) c/f. 


Wages sheet 
Wages paid weekly and salaries paid monthly are dealt 


with by means of either the ‘“ Anson’”’ 


systems. 


or “ Manicopy”’ 


These systems enable the work of preparing the 


wages sheets, P.A.Y.E. record and employees’ pay detail 


slip in one operation. 


They are accepted by the Revenue 


authorities, are simple to operate and save much time and 


labour. 


The totals weekly and monthly are transferred to a sum- 








delivered book, column 6. 
Quarterly totals from imprest 
cash book, column 6. 
Quarterly totals from journal, 
column 6. 


Closing balance c/f. 


Disbursements Ledger Total Account 


Commencing balance b/f. 
Monthly totals from payments 
cash book, column 9, 
Quarterly totals from counsel 
fees book. 
Quarterly totals from 
cash journal, column 5. 
Quarterly totals from journal, 
column 5. 


Monthly totals from receipts 
cash book, column 9. 

Monthly totals from bills 
delivered book, column 9. 

Quarterly totals from journal, 
column 14. 

Closing balance c/f. 


petty 


mary sheet and the totals of the summary sheet passed 
through the journal quarterly to the various accounts 
concerned. 

The necessary stationery, which is supplied by the firm 
originating these systems, comprises a P.A.Y.E. record 
sheet of stiff paper and two sheets of thin paper, with carbon 
paper interleaved. The P.A.Y.E. record card of each 
employee is placed on top of the weekly or monthly pay sheet 
in turn and clipped to a specially designed board. Particulars 
of wages, bonus, etc., National Insurance, income tax and 
other deductions or refunds, net amount paid, are recorded 
in the spaces provided on the P.A.Y.E. card and these are 
reproduced by the carbon sheets on the pay sheet and 
employees’ slips. ' G. E. B. 





OXFORDSHIRE DEVELOPMENT PLAN 

Proposals for alterations and additions to the above develop- 
ment plan were on 14th February, 1956, submitted to the 
Minister of Housing and Local Government. The proposals 
relate to the designation as subject to compulsory acquisition of 
4-05 acres of land on the east side of Mill Lane in the Parish of 
Marston within the Bullingdon Rural District for use as a 
residential caravan site. Certified true copies of the proposals 
as submitted have been deposited for public inspection at the 
offices of the Clerk of the Council in the County Hall, Oxford, 
and at the offices of the Clerk of the Bullingdon Rural District 
Council, Arlington House, 76 Banbury Road, Oxford. Copies of 
the proposals so deposited together with copies of relevant 
extracts of the plan are available for inspection free of charge by 
all persons interested at the places mentioned above between 
the hours of 9.30 a.m. and 5 p.m. on every weekday except Satur- 
day when they may be inspected between the hours of 9.30 a.m. 
and 12 noon. Any objection or representation with reference to 
the proposals may be sent in writing to the Secretary, Ministry of 
Housing and Local Government, Whitehall, London, S.W.1, 
before 7th April, 1956, and any such objection or representation 


should state the grounds on which it is made. Persons making an 
objection or representation may register their names and addresses 
with the Oxfordshire County Council and will then be entitled to 
receive notice of any amendment of the plan made as a result of 
the proposals. 


“ Murder without Design ”’ is the subject of the next talk in the 
Law in Action’”’ series, to be broadcast on 4th March at 
7.15 p.m. in the B.B.C.’s Third Programme. The speaker will 
be A. R. N. Cross, Fellow of Magdalen College, Oxford, who will 
discuss the cases in English law in which a man may be convicted 
of murder even though he had formed no intention to kill. 


““ 


A public lecture will be given at King’s College, Strand, London, 
W.C.1, on 12th March, at 5 p.m., by Sir George Curtis, C.B., 
B.A., B.C.L., Chief Land Registrar, on the subject ‘“‘ Hearings 
before the Chief Land Registrar.’’ Admission will be free, without 
ticket. 
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ALLEGED BETRAYAL OF LANDLORD’S 


Wisbech St. Mary Parish Council v. Lilley [1956] 1 W.L.R. 
121; ante, p. 90 (C.A.), illustrated what will and what will 
not amount to the repudiation by a tenant of his landlord’s 
title entitling the latter to “‘ forfeit’’ the term. A point of 
interest and of unusual character, as Evershed, M.R., 
described it, had to be decided ; the law on the subject being, 
as Romer, L.J., observes, archaic in some degree and founded 
on feudal principles which certainly do not loom very large 
in modern life. (It was, I believe, last illustrated by Kisch 
v. Hawes Bros., Ltd. {1935} Ch. 102 and then occasioned an 
amendment of R.S.C., Ord. 21, r. 21.) 

The premises concerned were a cottage awarded to the 
plaintiffs’ predecessors under an inclosure award more than 
a century ago. In 1914 the plaintiffs let the cottage to one 
D at 10s. a year. 

In July, 1952, a solicitor was instructed to act for both 
parties in the sale of the cottage to the defendant. D produced 
no deeds, but told the solicitor that he had owned the place 
and never paid rent; and on 2nd August of that year an 
agreement prepared by him was signed, providing by its 
first clause: ‘‘ The vendor shall sell and the purchaser shall 
purchase all that the interest of the vendor in the cottage 
and premises in Folleys Drove, Guyhirn, aforesaid, now or 
until recently occupied by the vendor for the sum of £20,” 
and by a later clause that the purchaser would allow D to 
come and live in it if he wanted to. Soon after that date, 
D went into hospital. In fact, D paid rent till October, 
1953; in that year the plaintiffs formed an intention of 
demolishing the cottage and wrote to him asking for possession 
and the key D was still, or again, in hospital at the time, 
and there was no reaction. : 

D died in March, 1955. The solicitors to the landlords 
then wrote to the solicitor who had acted in the sale, and he 
replied, on 19th April, 1955, stating that D had told him 
that he had owned the place for forty years and never paid 
rent. 

Thereupon the plaintiffs brought the action in Wisbech 
County Court for possession on the ground that D had enabled 
the defendant to set up a title adverse to their own. Soon 
before the hearing the defendant went and saw the solicitor, 
who declined to accept instructions at such short notice. 
He did, however, give evidence to the effect that what he 
had written on 19th April was true; apparently he was 
called by the plaintiffs, as Evershed, M.R., observed in his 
judgment that it was not for him to waive the privilege 
which existed between him and the defendant. The 
defendant, in fact, ‘‘ thought it appropriate to abstain from 
any active participation in the present proceedings’’; he 
did not appear at the hearing of the appeal, nor was he 
represented ; and as, according to the aforementioned letter 
of 19th April, he was practically penniless, it would seem 
that the Legal Aid Fund was saved some expense, but also 
deprived of an opportunity to justify itself. 

For the Court of Appeal upheld the decision of the county 
court judge, who had dismissed the claim. And, while 
there is a vast amount of ancient authority on this question 
of setting up hostile title, and colluding in such setting 
up, it was necessary to examine only two authorities : 
Doe d. Ellerbrock v. Flynn (1834), 1 Cr. M. & R. 137, which 
might be said to state the nature of the principle, and Doe d. 
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Landlord and Tenant Notebook 
INTEREST 


Graves v. Wells (1839), 10 Ad. & El. 427, which illustrates 
its operation. It is of some interest that both were jury 
actions. 
The principle 

The defendant in Doe d. Ellerbrock v. Flynn was, like the 
defendant in Wisbech St. Mary Parish Council v. Lilley, a 
stranger to the landlords. He had told their tenant, who 
was in difficulties at the time, that the house was his; the 
tenant told him that he was expecting the landlords to 
distrain; the defendant offered to bail him, and gave him 
5s.; the tenant thereupon gave the defendant possession 
and handed him the lease. The jury were told to decide 
whether the tenant’s intention had been to enable the 
defendant to set up the title he professed to possess, and 
found that such had been his intention. On a motion to 
set aside the judgment for the plaintiffs, those appearing for 
the landlords went as far as to contend that even waste 
would entitle, or at all events had once entitled, a landlord 
to forfeit a lease ; the tenant’s counsel was content to argue 
that, as the lease had still some years to run, no harm was 
done, and intention did not matter. But the principle, as 
stated by Lyndhurst, C.B., was this: “If the tenant sets 
up a title hostile to that of his landlord, it is a forfeiture of 
his term; and it is the same if he assists another person to 
set up such a claim. Whether he does the act himself, or 
only colludes with another to do it, it is equally a forfeiture.” 


Manifesting the intention 


There is no direct reference to intention in the above 
statement, but collusion obviously connotes a state of mind ; 
and so does treachery; and the question in Doe d. Graves 
v. Wells was whether a tenant, a grantee of seven years’ 
term, who had refused rent demanded by the landlord’s 
agent on almost the first day and had gone on to say that 
fee was in himself, had thereby incurred a forfeiture. The 
jury were asked to say whether, on the one hand, the tenant 
had been guilty of mere idle language or, on the other hand, 
seriously claimed the fee; and they found the latter. 

But, leave having been given to move*for judgment for 
the defendant, a considerable amount of research was 
embarked upon by those engaged in the case. One point 
sought to be made was that it was only in the case of yearly 
tenancies that mere words could entitle the landlord to 
re-enter, and that what really happened then was not so 
much a forfeiture as an opportunity to refute a denial of 
notice to quit. Denman, C.J., based his judgment in favour 
of the defendant on two points: (1) the defendant had not, 
as had the defendant in Doe d. Ellerbrock v. Flynn, betrayed 
his landlord’s interest by an act which might place him in a 
worse condition; and (2) the authorities all showed that 
where the landlord had succeeded there was some disclaimer 
upon record, or were cases of leases from year to year, which 
had not really been forfeited or disclaimed; such tenancies were 
essentially tenancies at will, and the evidence of “‘ disclaimer ”’ 
was no more than evidence of determination of the will of 
both parties. Patteson, J., accepted what might be called 
the estoppel point. 

The judgment in Doe d. Ellerbrcct v. Flynn does not, in 
my submission, lay so much stress on the “no harm”’ 
element as Denman, C.J.’s words suggest; and, since the 
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tenancy in Wishech St. Mary Parish Council was a periodic 
one, it might be pertinent to inquire whether the distinction 
sought to be drawn by the second point is really sound. 
There ought to be some difference between what may happen 
when a tenant says “I am not your tenant ’’ and when one 
says ““I am (or X is) the freeholder.’’ Assuming that in 
each case the landlord does want possesssion, one can imagine 
that his reaction in the one would be “‘ Delighted,’’ in the 
other “ [ll soon show you.’ I suggest that it was purely 
fortuitous that the recorded authorities were of the 
first-nentioned kind. 


Evidence of denial 


However, the distinction did not cause any trouble in 
Wisbech St. Mary Parish Council v. Lilley. Evershed, M.R., 
cited a later statement in Denman, C.J.’s judgment, “ But 
no case, | think, goes so far as the present: and I feel the 
danger of allowing an interest in law to be put an end to by 
with approval; observed that the landlords 
were in no worse position ; but then agreed with the county 
court judge’s “It is, of course, true that a tenant’s denial 
of his landlord’s title can give rise to forfeiture... But 
the denial, though it need not be express and can be implied, 
must, nevertheless, be a clear denial and it must be clearly 
proved.”” The plaintifis had not discharged the onus of 
proving that D had let the defendant into possession with 
the intention of enabling him to set up an adverse title ; and 
RKomer, L.J., expressed the view that D had really thought 
that he had lived in the cottage forty years without paying 
rent, and that at the most he intended to transfer such interest 
as he had. 

This may leave us in some doubt whether a purely innocent 
denial would work as a forfeiture of this kind; what is 
actually decided is that there must be intention and intention 
must be manifest. The thought (/’entent) of man is not 
triable, said Brian, C.J., nearly 500 years ago (Y.B., 
17 Edw. 1V, 2); but the point dealt with was essentially a 
necessity for notice point (akin to that examined in the 
“ Notebook "’ on 4th February ; ate, p. 86); and, having 
regard to the disturbed state of the kingdom at the time 
Ikdward IV was hardly in effective control—it may be that 
the learned chief justice was particularly conscious of the 
difference between thoughts and sentiments concealed and 
such expressed. But inferences of states of mind are freely 
drawn from words and other conduct ; guo animo has become 


mere words,”’ 
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a vital consideration in deciding whether a tenancy or a mere 
licence has been created, as cases discussed in this ‘‘ Notebook” 
in 1952, at 96 SoL. J. 67, 355 and 424, have shown. 

The lesson of Wishech St. Mary Parish Council v. Lilley 
is that the same considerations are to be applied when deciding 
whether a tenant’s conduct amounts to repudiation of his 
landlord’s title; and the judgments appear to imply that 
bona fide belief in a right to the fee simple would be a valid 
answer, 


Nature of the remedy 

The judgments delivered by the Court of Appeal in the 
recent case appear, unlike that of the county court judge, 
not to have used the expression “ forfeiture’’; though 
Lyndhurst, C.B.’s judgment in Doe d. Ellerbrock v. Flynn, 
in which he spoke of “‘ a forfeiture ’’ of the term, was cited, 
lhe recent proceedings in A.-G. v. Parsons 1950) 2 W.L.RK. 
153; ante, p. 51 (H.L.), have shown that even “ forfeiture ” 
is an ambiguous expression, the question there being whether 
“ forfeited ’’ in the Mortmain and Charitable Uses Act, 1888, 
s. 1 (1), meant “‘ automatically ’’ or “ liable to be ’’ forfeited. 
No such question would arise in betrayal of interest cases, 
but some thought might be given to the question whether 
restrictions on forfeiture, introduced since feudal times, 
apply. The answer is, | submit, that in general they do not : 
the Law of Property Act, 1925, s. 146 (1), is limited in scope 
to ‘‘a right of re-entry or forfeiture under any proviso or 
stipulation in a lease for a breach of any covenant or condition 
in the lease’’ and it is tolerably clear the right in these 
cases is a right of forfeiture referable to privity of estate 
rather than to privity of contract. But in the case of a 
tenancy to which the Increase of Rent, etc., Restrictions Acts 
apply, the fetter being on the court rather than on the landlord, 
as it was put in Barton v. Fincham |1921)| 2 K.B. 291 (C.A,), 
the effect of such “ forfeiture ’’ would at the most be the 
creation of a statutory tenancy (see Haymills Houses, Ltd. v. 
Blake |1955| 1 W.L.R. 237; 99 Sor. J. 169 (C.A.)), and the 
landlord could hardly be expected to succeed in showing 
that the court had the necessary jurisdiction to make an 
order for possession: there may have been a breach of an 
obligation of the tenancy, but not, I submit, an obligation 
created by the contract of tenancy or the principal Acts so as 
to satisfy the Rent, etc., Restrictions (Amendment) Act, 
1933, s. 3 and Sched. I (a). 


OBITUARY 


Mr. G. C. BINGHAM 


Mr. George Coward Bingham, retired solicitor, of Whetstone, 
London, N.20, formerly of New Broad Street, London, E.C.2, 
died on 14th February. He was admitted in 1907. 


Mr. J. L. NORRIS 


Mr. John Lapage Norris, retired solicitor, of Stroud and 
Stonehouse, died on 30th January, aged 84. He was admitted 
in 1894, 


Mr. R. V. P. OLLARD 


Mr. Kobert Vincent Paul Ollard, solicitor, of Windsor, has 
died, aged 37. He was admitted in 1941. 


Mr. R. G. STEWARD 


Mr. Russell Godfrey Steward, solicitor, of Norwich, died on 
14th February, aged 84. He was admitted in 1895 and was a 


former president of the Norfolk and Norwich Incorporated 
Law Society. 
Mr. G. W. RUSSELL 
Mr. Geoffrey William Russell, solicitor, of Cornhill, London, 
E.C.3, and Hampstead, London, N.W.3, died on 9th February, 
aged 78. He was admitted in 1903. 


Mr. T. W. SMITH 
Mr. Thomas William Smith, solicitor, of Bradford, has died, 
aged 93. He was president of the Bradford Incorporated Law 
Society in 1907 and was admitted in 1885. 


Mr. G. S. STEVENS 
Mr. George Southall Stevens, solicitor, of Norwich, died on 
10th February. He was admitted in 1906 and was coroner 
for the City of Norwich from 1941 to 1942. 
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When testators ask 
your advice .... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for tis general purposes 
the sum of £..._.__. _...... free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write te 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 
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St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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HERE AND THERE 


LATE FOR THE BATTLE 


It may seem somewhat belated to join in the controversy 
on capital punishment just after a decision has been reached 
by our elected legislators, like John Evelyn carefully arriving 
at the battle of Brentford just when the battle was over. 
But it was not so much an apprehension of being killed by 
wild abolitionists for not being entirely at one with them. 
Rather, so many assorted columnists, controversialists, 
publicists, propagandists and writers to the Press were 
swarming all over the subject that one could hardly hear 
oneself think for the buzzing of bees. The vote to abolish 
the death penalty was a matter of 293 against 262, a clear 
but by no means an overwhelming majority, something 
like 4-7 per cent. (I think) or, put another way, about eleven 
voting members in twenty for the innovation. That’s a 
pretty close-run thing and reflects a pretty even balance of 
opinion, especially when one recalls that the various 
preliminary polls organised up and down the country seemed 
to indicate that public feeling tilted slightly in the opposite 
direction. In the circumstances the House of Lords could 
not fairly be charged with an impertinent readiness to flout 
the public conscience unequivocally expressed, if they set 
themselves to reconsider the matter de novo, particularly as 
it seems to be generally agreed that the debate in the Commons 
was not, on either side, distinguished by any very cogent 
use of the logical faculty. The vote leaves a great many 
problems unsolved. 


ALTERATIONS IN TERROREM 


OnLy the most extreme of the abolitionists have sought to 
deny that hanging is a deterrent to murder in the sense 
that the possibility of a death sentence must undoubtedly 
deter some murderers. The extremists sometimes seem to 
be arguing that the abolition of the extreme penalty will 
actually diminish the number of murders, as if the blasé 
criminal were to say to himself: ‘‘ Now that I can’t be 
hanged for it, there’s hardly any point in killing.”” But the 
argument of the sounder abolitionists seems to be that 
hanging is not a unique and irreplaceable deterrent. Very 
well then, what are you going to replace it by? You can 
leave out of account the emotional and uncalculating killer 
who isn’t going to be deterred anyhow. The man you have 
to keep your eye on is the cool and calculating customer who 
asks himself (a) What are the chances of my being 
caught ? (+) What will happen to me if I am? (c) Is what 
I stand to gain worth risking what I stand to lose? It is 
by no means fanciful to visualise such a character, for there 
are circles of society where it is not nearly so obvious as the 
law-abiding would like to think that crime doesn’t pay. In 
the United States they know perfectly well how handsomely 
murder can pay if it is put on a proper business footing. 
One of the fallacies of the old sanguinary penal code was 
that if you hanged a man for stealing a sheep he had every- 
thing to gain and nothing to lose by killing the shepherd 
at the same time. He was silencing a witness and he couldn’t 
be hanged twice. One of the dangers of abolishing the 
death penalty is that you run into much the same dilemma. 
The mail-van robber, let us say, sure of a heavy sentence 
anyway, would have little to lose by silencing the driver 
for ever. Then what is the last threat you propose to hold 
over him in terrorem? A life sentence that really means a 
life sentence? Close, vigilant, escape-proof confinement 


with never a hope of release? Yes, there cannot be many 
people who could totally ignore that possibility as a deterrent 
consideration, a living death sentence lingering and _ long 
drawn out to replace the swift despatch of the gallows, 
But are the abolitionists really unimaginative enough to 
think that it is more humane ? And if they are not prepared 
to go that far what is their alternative ? 


DOUBLE MEANINGS 


THERE is another practical point which the abolitionists 
tend to ignore. One aspect of judicial justice is that it is 
a compounding with the instinct of the individual to avenge 
his own wrong. The enlightened will say, truly enough, 
that vindictiveness is ugly and forgiveness beautiful. They 
will add that the State is concerned solely with deterrence 
and rehabilitation, not at all with retribution, but that is 
by no means universa'ly accepted, and if confidence is lost 
in the expectation that a murderer will be adequately 
punished, yes, punished, a situation may well be produced 
in which the public or the family of the victim will take 
the law into their own hands by way of lynching or vendetta. 
Emotion can work both ways and, after all, the avengers 
wouldn’t be risking a hanging either. The law has a way of 
developing hitches if it is more virtuous or more fastidious 
than the genuinely shared common feeling of the time. 
One of the most powerful sermons against capital punishment 
is being preached in the columns of the Observer by Mr. Arthur 
Koestler in an able, eloquent, though occasionally tendentious, 
series of articles. Thus, where he says that it is established 
as common ground that capital punishment is “ evil,” he is 
slipping into an ambiguity. One speaks of “evil” 
influences or the Evil Spirit, meaning by “ evil ’’ wickedness ; 
one can also speak of the “evil” of having to have one’s 
teeth out, which means extreme unpleasantness. No one 
doubts that capital punishment (and indeed all punishment) 
is an evil in the sense of being extremely unpleasant to inflict 
as well as to suffer. But what is pleasant and what is 
unpleasant is no criterion of right and wrong whether it is 
a matter of submitting to have one’s appendix out, forcing 
oneself to learn French irregular verbs or paying one’s income 
tax. To say that it is established that capital punishment 
is evil-wicked is begging the whole question. The same sort 
of “‘ double think ” is apparent in the line of reasoning which 
Mr. Koes ler attributes to the anti-abolitionists. ‘“‘ The 
murderer has killed. It is wrong to kill. Let us kill the 
murderer.”” Now, he knows perfectly well that killing and 
murder are not synonymous, though different philosophies 
have drawn the line in different places. The vegetarian 
would say that it was murder to kill a cow for food. The 
pacifist would say that it was murder to kill in war. The 
Quaker would not, I think, allow killing even in self-defence 
But the common sense of the world says that one may kill 
animals to eat, aggressors who threaten one’s life, the enemies 
of one’s country in a just war, and that such killing is not 
murder. So far, too, the common sense of the world has said 
that society may kill the enemies who attack the life of society, 
the traitors, and those who take the lives of its members, 
the murderers. There may be other ways of dealing with 
them; one hopes that there are. (In the Arcadian Jesuit 
mission state in eighteenth century Paraguay there was no 
capital punishment, only exile from Utopia achieved.) But 
if in our day and time there are other alternatives ‘‘ double 
think ” arguments will not convince the thoughtful. 


RICHARD ROE. 
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NOTES OF CASES 


These Notes of Cases are published by arrangement 


with the Incorporated 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible, the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


CURRENCY: NEW ZEALAND STOCK: REPAYABLE IN 
AUSTRALIAN POUNDS AT FACE VALUE 


National Mutual Life Association of Australasia, Ltd. v. A.-G. 
for New Zealand 


Viscount Simonds, Lord Oaksey, Lord Reid, Lord Keith of 
Avonholm, Lord Somervell of Harrow. 6th February, 1956 


Appeal from the Supreme Court of New Zealand. 


The appellant was the holder of 5} per cent. inscribed stock 
and bearer debentures, totalling £526,500, issued by the New 
Zealand Government under the State Advances Act, 1913, in 
the years 1925 and 1926, and maturing on 1st February, 1951. 
The inscribed stock was issued for a certain number of “‘ pounds ”’ 
and was payable as to interest and repayable as to principal at 
Melbourne ‘‘ free of exchange.’’ The debentures were each for 
“Five hundred pounds Sterling ’’ and were also respectively 
payable and repayable as to interest and principal at Melbourne. 
At the time when the securities were issued, New Zealand currency 
was at parity with Australian currency, but from 20th August, 
1948, £A.125 was equivalent to £N.Z.100. From and after 
20th August, 1948, the New Zealand Government continued to 
pay to the appellant at Melbourne interest at the rate specified 
in the securities on the nominal amount thereof in Australian 
currency, and, likewise, on the maturity date repaid to the 
appellant at Melbourne the nominal amount of the principal 
specified in the securities in Australian currency. The appellant, 
in accepting those payments of interest and principal, expressly 
reserved the right to claim that the obligations of the New 
Zealand Government were measurable in the money of account 
of New Zealand, and on 4th August, 1953, began against the 
respondent in the Supreme Court of New Zealand the action 
out of which this appeal arose, claiming alleged short payments 
of principal and interest. The Supreme Court, by a majority, 
ordered that the appellant should recover nothing against the 
respondent and should pay the respondent £750° for costs, 
together with £77 for disbursements. The appellant now appealed. 


Lorp Rep, giving the judgment, said that the question for 
decision was difficult but narrow in scope. It was admitted that 
at all relevant times the monetary systems of New Zealand and 
Australia were different and that even while they were of the 
same value the two pounds were different units. It was further 
admitted that the proper law of the contracts was that of New 
Zealand. Unlike the position in Bonython v. Commonwealth of 
Australia [1950] A.C. 201, there was in the present case no option 
as to the place of payment. In Bonython’s case, supra, it was 
said that ‘“‘ the Government of a self-governing country using 
the terms appropriate to its own monetary system must be 
presumed to refer to that system whether or not these terms are 
apt to refer to another system also.”’ The question for decision 
in the present case was the true construction of the obligation 
undertaken by the New Zealand Government taking that 
presumption into account. In their lordships’ opinion, all 
payments which had to be made in Melbourne must be made in 
Australian currency, and the stipulation that they were to be 
made there “‘ free of exchange ’’ meant from the beginning, and 
taking the above presumption into account, that the rate of 
exchange between the two currencies at the time when any 
payment became due was to be disregarded in determining the 
amount of Australian currency payable. Accordingly, the 
obligation of the New Zealand Government was to repay in 
Melbourne in Australian currency a number of pounds equal to 
the face value of the stock, irrespective of whether the New 
Zealand pound was worth more or less in Australia than the 
Australian pound. The appeal would be dismissed. The appellant 
must pay the costs of the appeal. 


APPEARANCES: Siy Garfield Barwick, Q.C., and R. I. Threlfall 
(Markby, Stewart & Wadesons); Sir Frank Soskice, Q.C., and 
E. J. Haughey (Mackrell, Maton & Co.). 


[Reported by Cuarces CLayton, Esq., Barrister-at-Law] [2 W.L.R. 532 


Court of Appeal 


DIVORCE: UNDERTAKING TO DIVORCE COURT NOT 
TO APPLY TO REDUCE JUSTICES’ MAINTENANCE 
ORDER: VALIDITY 


Russell v. Russell 


Jenkins and Birkett, L.JJ. 31st January, 1956 


Appeal from Mr. Commissioner Blanco White. 


At the hearing of a husband’s defended divorce suit in April, 
1952, the wife, who was defending the suit, but asking for no 
relief, was not represented by counsel. On the advice of counsel 
for the husband, given at the request of the court, she amended 
her answer to cross-pray for a decree of divorce on the husband 
giving an undertaking that he would not, in the future, apply to 
have an existing maintenance order, made by justices in favour 
of the wife, reduced. The wife then gave evidence upon which 
she was granted a decree nisi. The husband’s undertaking, 
which was addressed to the court and to the wife, was noted on the 
file, incorporated in the formal decree, and was duly filed, indorsed 
by his solicitors, in the divorce registry. The decree was made 
absolute in September, 1952. In March, 1953, the husband 
remarried and, in May, 1954, a child of the second marriage was 
born. In May, 1955, the husband, who had fallen into arrears 
under the justices’ maintenance order, was summoned before the 
Southampton justices, to whom he applied for the reduction of 
the maintenance order. The justices refused to entertain the 
matter on the ground of the undertaking given to the High Court. 
The husband then applied to the commissioner, to whom the 
undertaking had been given, for its discharge, which application 
was refused. From this refusal the husband appealed. At the 
hearing of the appeal it was argued, on behalf of the husband, that 
the undertaking was void as contrary to public policy because 
(a) it purported to oust the discretion of the justices to vary 
maintenance, and (b) a husband could not validly bind himself to 
pay his wife a fixed minimum sum by way of maintenance and, 
further, that by accepting the husband’s undertaking the court 
had arrogated to itself control over a matter of maintenance of 
which the justices were exclusively seised. 


Jenkins, L.J., said that the circumstances in which the 
undertaking was given were somewhat unfortunate; although 
it was right that an end should be put to a marriage which had 
broken down, it was better that such an arrangement should not 
savour of a bargain. But as the wife in accepting the under- 
taking had abandoned her rights of maintenance as a wife, and 
had irretrievably altered her position, the court would be reluctant 
to find that the undertaking was not binding. ‘The first argument 
was that by virtue of s. 7 of the Summary Jurisdiction (Married 
Women) Act, 1895, the justices had sole seisin of the matter, 
the discretion to vary the payments was theirs alone, and the 
undertaking was void as against public policy because it purported 
to oust their jurisdiction. But it was impossible to hold -that it 
was not open to the husband to agree not to apply to have 
maintenance reduced beyond a certain sum ; such an agreement 
was not against public policy, a fortiori when given as an under- 
taking to the court. The next point was that the undertaking 
offended against the principle in Hyman v. Hyman [1929] A.C. 601, 
that a wife cannot contract herself out of her statutory right to 
maintenance, and what was sauce for the goose was sauce for 
the gander. But it was by no means the case that the same 
considerations applied both to a wife and to a husband, and the 
principle did not apply to an undertaking given to the court. 
Thirdly, it was said that the court had arrogated to itself control 
over a matter of which the justices were exclusively seised ; but 
to require an undertaking from a husband that he would not 
apply to have the maintenance reduced below a certain figure was 
not to usurp the jurisdiction of the justices. It was argued 
from certain authorities that the divorce court should not make 
an order when there was a justices’ order in being ; but there was 
no statute or authority to suggest that as a matter of law, as 
distinct from a matter of practice and convenience, it would be 
wrong for the divorce court to entertain an application for 
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maintenance without first requiring the discharge of the justices’ 
order. 


BirKETT, L.J., agreed. Appeal dismissed. 


APPEARANCES: T. R. Crawford (Watkins, Polleyn & Ellison, 
for Hepherd, Winstanley & Pugh, Southampton) ; J. G. Wilmers 
(Jaques and Co., for John W. Richardson, Christchurch, Hants). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) (2 W.L.R. 544 


Chancery Division 


PRACTICE: APPLICATION TO STAY PROCEEDINGS: 
BILL BEFORE PARLIAMENT AFFECTING ISSUES 


Willow Wren Canal Carrying Co., Ltd. v. British Transport 
Commission 


Upjohn, J. 18th January, 1956 
Procedure summons. 


The plaintiffs, a canal carrying company, sued the British 
Transport Commission for breach of their statutory duties to 
keep «pen and navigable the Kennet and Avon Canal, which was 
vested in the Commission. The Commission admitted the 
breaches of duty, but asked for a stay of the pro eedings (except 
in so far as they concerned an inquiry as to damages), on the 
ground that a Bill then before Parliament would, if passed in its 
existing form, relieve them of their statutory duties. 


Up}oHN, J., said that it had been argued that if this action 
came on, much expense would be incurred, which would be 
thrown away if the Bill went through in the form in which the 
defendants hoped that it would go through. He had no doubt 
that the action would be of a very heavy nature and take many 
days to hear. The pleadings were of a most detailed character, 
and he accepted at once that it would be a most expensive 
action to try. It was said that at the end of that action a judge 
would be bound to suspend an injunction, if he thought that 
the plaintiffs had established their right to one, until the fate 
of the Bill was known. The proper course was, therefore, to stay 
this action until the result of the Bill were known. A preliminary 
objection was taken to that, which was fatal to that application ; 
and it was that sitting in this court, it was his duty to see that 
litigants had their cases tried, as they were entitled to do, and 
that he could not take into account the possible effect of some Bill 
now before Parliament which, if passed into law in its present 
form, might have some effect on the rights of the parties. That 
seemed to him a correct formulation of the law. This court was 
not concerned with what Parliament might think it wise to do in 
relation to the rights of the parties. If subsequently to that, 
Parliament by some enactment affected the rights of the parties 
even to the extent of modifying or abrogating the effects of any 
judgment which the plaintiffs might obtain, no one doubted the 
right and power of Parliament to do so. But it was not right 
for this court to take into account the possible effect of some 
Bill at present before Parliament which, so far as this court 
was concerned, might never be passed into law at all, or, if 
passed into law, might ultimately contain provisions which did 
not affect the rights of the parties before the court. It was a 
matter of speculation on which this cou-t would not embark as 
to whether a Bill now before Parliament would be passed into 
law in its present form. Authority was not wanting for that 
proposition : see A.-G. v. Racecourse Betting Control Board (1935), 
152 L.T. 146. and British and Colonial Furniture Co., Ltd. v. 
William McIlroy, Ltd. [1951] 1 T.L.R. 295. He could not, 
therefore, grant this application, and the plaintiffs were entitled 
to have their action heard in the ordinary course of events. 
He would add this, however, without prejudice to the first point, 
that, whether or not it was proper to look at the Bill, he had 
been invited to and did look at it, and when it was seen that the 
whole object of that Bill, in its present form, was to prevent this 
action from ever coming to trial at all, it would be a grave 
injustice if he were to prevent the plaintiffs from obtaining from 
this court a judgment to which they might on the facts be entitled. 
He would, therefore, refuse the application. Application 
dismissed ; leave to appeal refused. 


APPEARANCES: J. G. Strangman, Q.C., and Michael Franks 
(Pothecary & Barratt); Denys Buckley (M. H. B. Gilmour). 


[1 W.L.R. 213 


(Reported by Mrs. Inengz G. R. Moses, Barrister-at-Law) 
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Queen’s Bench Division 


CONTRACT: HIRE OF CRANE AND DRIVER: LIABILITY 
FOR DRIVER’S NEGLIGENCE 


Herdman v. Walker (Tooting), Ltd., and Others; City Plant 
Hirers, Ltd. (Third Party) 


Pearce, J. 27th January, 1956 
Third party proceedings. 


The plaintiff, who was employed by the first defendants at a 
building site, was struck and injured by the jib of a crane owing 
to the negligence of the crane operator. The crane was owned 
by Chamberlain Industries, Ltd., the second defendants, and was 
operated by their servant; but it had been hired to City Plant 
Hirers, Ltd., the third party. They had in turn sub-let the crane 
to the first defendants. The crane was hired to the third rarty 
under a contract which contained, inter alia, the following terms, 
which are usual in the building trade: ‘‘ The driver or operator 
(if any) supplied by owners shall be responsible for driving or 
operating the plant but shall use it and be under the dire tion 
and supervision of the hirer who shall be responsible fo~ his 
action as though the driver were in hirer’s direct employ.” In 
these proceedings the second defendants claimed indemnity 
against the third party under the terms of the hiring agreement 
in respect of a judgment given against them in the main action 
for £7,500, on the ground of their vicarious responsibility for the 
negligence of the crane driver. 


PEARCE, J., Said that the third party contended that the clause 
did not amount to an indemnity, in that its true meaning was 
that they were liable for the actions of the driver only when the 
misfortune was caused by the hirer’s supervision or direction. 
Secondly, they said that if that construction was not correct, 
it was at least sufficiently plausible to make the clause ambiguous ; 
the fact of re-hire made it more ambiguous and inapplicable, and 
it should be construed against the second defendants as proferentes. 
The second defendants pointed out that the hirers would be liable 
anyhow on their construction, as without the clause they would 
have been responsible for the consequences of any negligent 
instruction given to the driver, and there would be no need 
for the clause unless it was to protect the owners when the 
driver negligently followed proper instructions from the hirer. 
When properly considered the meaning was clear, and the 
question of re-hire did not prevent its application. It was a 
business document, and meant that when the driver was using 
or working the plant under the direction and supervision of the 
hirer, the hirer shall be responsible for his actions (including 
negligence) as though the driver ws in his direct employ. Such 
an arrangement, as was pointed out in Mersey Docks, etc. Board v. 
Coggins & Griffiths, Ltd. [1947] A.C. 1, would have no effect on 
the liability of the second defendants to the injured plaintiff, but 
might determine the liability of the employers inter se. In the 
present case it did so, and the second defendants were entitled 
to the indemnity claimed. Judgment for the second defendants. 


APPEARANCES: F. W. Beney, Q.C., and G. R. F. Mornis 
(Blount, Petre & Co.) ; N. Wiggins (Wildman, Millington & Co.). 
{Reported by F R Dymowp. Esq., Barrister-at-Law) {1 W.L.R. 209 


CARRIAGE BY AIR: DEATH OF PASSENGER: 
STATUTORY LIMITATION OF LIABILITY: 
DEFECTIVE TICKET: MEASURE OF DAMAGES 


Preston and Another v. Hunting Air Transport, Ltd. 


Ormerod, J. 30th January, 1956 

Action. 

By art. 3 (1) of Sched. I to the Carriage by Air Act, 1932 
(which incorporates the Warsaw Convention for the Unification 
of Rules relating to International Carriage by Air), a carrier of 
passengers ‘‘ must deliver a passenger ticket which shall contain 
the following particulars . . . (c) the agreed stopping places. . .” 
By art. 3 (2) ‘‘ the absence, irregularity or loss of the passenger 
ticket does not affect the existence or the validity of the contract 
of carriage which shall none the less be subject to the rules of 
the Convention. Nevertheless, if the carrier accepts a passenger 
without a passenger ticket having been delivered ’’ he shall not 
be entitled to avail himself of the provisions of art. 22 which 
limits his liability. A ticket issued by an air transport company 
to the widowed mother of two young children for a flight from 
London to Kenya in one of their aircraft did not contain the 
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names of the agreed stopping places, namely, Nice and Malta. 
All the occupants of the aircraft were killed when the plane 
crashed. In an action brought under art. 17 on behalf of the 
two orphan children for damages for loss sustained as a result of 
their mother’s death, it was contended that as her ticket did 
not comply with the provisions of art. 3 (1) it was not a 
“passenger ticket’ as defined by that article; that therefore 
no passenger ticket had been delivered, so that the defendants 
were precluded by art. 3 (2) from relying on art. 22 as limiting 
their liability for damages. 


ORMEROD, J., said that it was admitted that under art. 17, 
in the absence of positive evidence, the defendants were prima 
facie liable to compensate the plaintiffs. The first question was 
whether the liability was limited by art. 22 or whether it was 
not so limited because no ticket was delivered to the passengers. 
The plaintiffs said that if the ticket did not contain the requisite 
particulars, it could not be regarded as a ticket. The defendants 
said that art. 3 (2) dealt with three matters: absence of a ticket, 
irregularity in a ticket, or loss of a ticket; it stated that none 
of those things should affect the validity of the contract of 
carriage, and proceeded to debar the carrier from relying on the 
limitation provisions of art. 22 in the absence of a ticket. The 


IN WESTMINSTER 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 


Charles Beattie Indemnity Bill [H.C.] 
Housing Subsidies Bill [H.C.] 


[14th February. 
[16th February. 


Read Second Time :— 
Agricultural Research Bill [H.C.] 
Fylde Water Board Bill [H.L.] 
Huddersfield Corporation Bill [H.L.] 
Liverpool Overhead Railway Bill [H.L.] 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time :— 

Agricultural Mortgage Corporation Bill [H.C.] 

[16th February. 

To amend the memorandum of association of the Agricultural 
Mortgage Corporation Limited; validate certain debenture 
stock issued by that company, and, in connection therewith, 
amend a deed made by it for securing debenture stock issued by 
it; and authorise the Minister of Agriculture, Fisheries and Food 
to make further advances to that company for the purpose of 
increasing its guarantee fund. 

Archdeacon Johnson’s Almshouse Charity (Oakham and 
Uppingham) Scheme Confirmation Bill [H.C.] [14th February. 

To confirm a scheme of the Charity Commissioners for the 
application or management of the charity called Archdeacon 
Johnson’s Almshouse Charity, in the parishes of Oakham and 
Uppingham, in the County of Rutland. 

Baptist Chapel and Other Charities (Totnes and Tuckenhay) 
Scheme Confirmation Bill [H.C.] [14th February. 

To confirm a Scheme of the Charity Commissioners for the 
application or management of the charity known as the Baptist 
Chapel and other Charities at Totnes and Tuckenhay, in the 
County of Devon. 

Leigh Almshouse, Stoneleigh and Other Charities Scheme 
Confirmation Bill [H.C.] (14th February. 

To confirm a Scheme of the Charity Commissioners for the 
application or management of certain charities in the Parish of 
Stoneleigh, in the County of Warwick. 

Restrictive Trade Practices Bill [H.C.] {15th February. 

To provide for the registration and judicial investigation 
of certain restrictive trading agreements, and for the prohibition 
of such agreements when found contrary to the public interest ; 
to prohibit the collective enforcement of conditions regulating 
the resale price of goods, and to make further provision for the 


[16th February. 
[14th February. 
[14th February. 
[14th February. 
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argument that it was only the absence of a ticket which excluded 
limitation of liability was supported by references to other 
articles. There was no English authority on the question, but in 
Grey v. American Airlines Inc. (1950), 95 F. Sup. 756, a court in 
New York had decided the same point in favour of the carriers. 
The proper conclusion was that the fact that the ticket was 
deficient in not stating the stopping places did not mean that the 
plaintiffs could pursue their action without any limitation on the 
damages they could receive. The largest amount which could be 
awarded was agreed at £2,939, and the defendants contended that 
damages must be limited to financial loss. Article 17 provided : 
“The carrier is liable for damage sustained in the event of the 
death or wounding of a passenger...’’ That was not limited to 
financial loss, but to damage, and the plaintiffs were entitled to 
be compensated for the loss of a mother’s care as well as for 
financial loss. Taking all the circumstances into account, and 
making allowance for sums which the plaintiffs had received 
under certain trusts, the proper award should be £2,420. Judgment 
for the plaintiffs. 

APPEARANCES: C. A. Morgan Blake (Leonard Tubbs & Co.) ; 
Rodger Winn (Barlow, Lyde & Gilbert). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 526 


AND WHITEHALL 


individual enforcement of such conditions by legal proceedings ; 
to amend the Monopolies and Restrictive Practices Acts, 1948 
and 1953; to provide for the appointment of additional judges 
of the High Court and of the Court of Session; and for other 
purposes connected with the matters aforesaid. 


Read Second Time :— 


Administration of Justice Bill [H.L.] [13th February. 


Read Third Time :— 
Local Authorities (Expenses) Bill [H.C.] 
Police (Scotland) Bill [H.L.] 
Therapeutic Substances Bill [H.L.] 


[17th February. 
[13th February. 
[13th February. 


B. QUESTIONS 
CRIMINAL CourTs (TRANSCRIPTS OF EVIDENCE) 


Mr. DEEDEs said that the question whether copies of transcripts 
of evidence taken under the Criminal Appeal Act, 1907, s. 16, 
would be made available in the library of the House of Commons 
was being examined. It might be found desirable to amend the 
law in order to put it beyond doubt that transcripts could be 
made available to Parliament. {16th February. 


° 
CHILDREN AND YounG Persons Act, 1933 (COMMITTEE) 


Mr. DeEpEs said that he would ensure that the terms of 
reference of the proposed committee to inquire into the working 
of the Children and Young Persons Act, 1933, would permit an 
examination of the age of criminal responsibility and of ways 
of treating delinquent children which would avoid appearance 


in court, or lead to their appearing as in need of care or protection. 
[16th February. 


STATUTORY INSTRUMENTS 


Agricultural Goods and Services Scheme (England and Wales) 
Order, 1956. (S.I. 1956 No. 142.) 6d. 
Air Navigation (General) (Amendment) 
(S.I. 1956 No. 126.) 5d. 
Boston (Water Charges) Order, 1956. (S.I. 1956 No. 125.) 
Derbyshire (New Streets) Order, 1956. (S.I. 1956 No. 153.) 
Exchange of Securities Rules, 1956. (S.I. 1956 No. 155.) 5d. 
Export of Goods (Control) (Amendment No. 3) Order, 1956. 
(S.I. 1956 No. 150.) 
Exports (Relaxation of Price Control) (Revocation) Order, 1956. 
(S.I. 1956 No. 130.) 

Hair, Bass and Fibre Wages Council (Great Britain) Wages 
Regulation Order, 1956. (S.I. 1956 No. 143.) 6d. 
Laundry Wages Council (Great Britain) Wages Regulation 

(Holidays) Order, 1956. (S.I. 1956 No. 131.) 6d. 


Regulations, 1956. 
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Laundry Wages Council (Great Britain) Wages Regulation Order, 
1956. (S.I. 1956 No. 132.) 6d. 

London Traffic (Prescribed Routes) (Leyton) Regulations, 1956. 
(S.I. 1956 No. 140.) 

London Traffic (Prescribed Routes) (Watford) Regulations, 1956. 
(S.I. 1956 No. 141.) 

North West of Doncaster-Wakefield-Bradford-Skipton-Kendal 
Trunk Road (Hard Ings Road Extension, Keighley) Order, 
1956. (S.I. 1956 No. 123.) 

Nurses (Scotland) (Amendment) Rules, 1955, Approval Instru- 
ment, 1956. (S.I. 1956 No. 133 (S. 4).) 

Police Regulations, 1956. (S.I. 1956 No. 154.) 

Retention of Cable under Highway (Merionethshire) (No. 1) 
Order, 1956. (S.I. 1956 No. 136.) 

Stopping up of Highways (Bedfordshire) (No. 1) Order, 1956. 
(S.I. 1956 No. 127.) 

Stopping up of Highways (Birmingham) (No. 1) Order, 1956. 
(S.I. 1956 No. 144.) 

Stopping up of Highways (Bristol) (No. 1) Order, 1956. 
1956 No. 124.) 

Stopping up of Highways (Buckinghamshire) (No. 1) Order, 1956. 
(S.I. 1956 No. 124.) 

Stopping up of Highways (Cheshire) (No. 2) Order, 1956. 
1956 No. 145.) 


(S.L. 


(S.I. 
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Stopping up of Highways (County of Southampton) (No. 1) 
Order, 1956. (S.I. 1956 No. 146.) 

Stopping up of Highways (Denbighshire) (No. 2) Order, 1956. 
(S.I. 1956 No. 137.) 

Stopping up of Highways (Denbighshire) (No. 3) Order, 1956, 
(S.I. 1956 No. 138.) 

Stopping up of Highways (Derbyshire) (No. 1) Order, 1956, 
(S.I. 1956 No. 128.) 

Stopping up of Highways (Gloucestershire) (No. 6) Order, 1956, 
(S.I. 1956 No. 148.) 

Stopping up of Highways (Gloucestershire) (No. 7) Order, 1956. 
(S.I. 1956 No. 149.) 

Stopping up of Highways (Hertfordshire) (No. 2) Order, 1956. 
(S.I. 1956 No. 139.) 

Stopping up of Highways (Leicestershire) (No. 2) Order, 1956, 
(S.I. 1956 No. 129.) 

Stopping up of Highways (Northamptonshire) (No. 3) Order, 1956, 
(S.I. 1956 No. 135.) 

Taunton Corporation Water Order, 1955. (S.I. 1956 No. 151.) 8d. 
[Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

21 Red Lion Street, London, W.C.1. The price in each case, 

unless otherwise stated, is 4d., post free.] 


REVIEWS 


Taylor’s Principles and Practice of Medical Jurisprudence. 
Eleventh Edition. Volume I. By Sir SypNEy Smitu, C.B.E., 
LL.D., M.D. (Edin.), F.R.C.P. (Edin.), Hon. M.D. (Louvain), 
D.P.H., F.R.S. (Edin.), Emeritus Professor of Forensic 
Medicine, University of Edinburgh, Consultant in Forensic 
Medicine to World Health Organisation. Assisted by KEITH 
Simpson, M.D. Lond. (Path.), Reader in Forensic Medicine, 
University of London, Head of Department of Forensic 
Medicine, Guy’s Hospital, London, Associate in Police Science, 
Harvard University. 1956. London, J. and A. Churchill, 
Ltd. £3 10s. net. 


The extensive advances in medico-legal learning that have 
been made since this book was first written nearly a century 
ago—its author was Alfred Swaine Taylor, M.D., F.R.S., Lecturer 
in Medical Jurisprudence at Guy’s Hospital Medical School— 
have necessitated many changes in the text and very little of 
the original structure remains. Most sections have been radically 
revised, if not entirely re-written, and, even since the last edition, 
new subjects have had to be embodied. The services of Gerald 
Howard, Q.C., David Stafford-Clark, M.D., and L. C. Nickolls, 
M.Sc., have been obtained to assist the editors on the legal, 
psychiatric and chemical aspects of medico-legal pathology. 

From time out of mind “‘ Taylor’? has been the foremost 
reference book on medical jurisprudence and, when Volume II, 
which is promised in August next, and which will deal largely 
with sexual medical jurisprudence, poisoning and toxicology, 
comes in hand, it will undoubtedly retain that position. 

Regarding the note on Exhumation Procedure (p. 48), many 
coroners would consider themselves obliged to apply to the 
Home Secretary for an order in cases where, to effect an exhuma- 
tion, the disturbance of a body or bodies which have been interred 
above the body required to be exhumed becomes necessary. 

On page 534 the constitution of a Ministry of National 
Insurance Local Appeal Tribunal is not fully stated. The normal 
tribunal consists of three members, i.e., one representing employers 
and one representing insured persons, presided over by a chairman 
who is usually a trained lawyer and, when industrial injury 
cases have to be dealt with, must be either a barrister or a 
solicitor. 

Since the book was put into the printers’ hands, the Home 
Office has made rules increasing the fees payable to pathologists 
for autopsies and to doctors for giving evidence in coroners’ 
cases. 

Though a more ample index might facilitate reference to 
“Taylor ’’ by unprofessional persons, it must be borne in mind 
that it is not intended to be a layman’s book. 

These are matters of small importance and would hardly 
require mention were it not that in other respects Volume I of 
“‘ Taylor 1956” is for practical purposes beyond criticism. 


Oyez Practice Notes, No. 13: Notes on Chancery Practice. 
Third Edition. By F. G. R. Jorpan, Solicitor. 1956. London: 
The Solicitors’ Law Stationery Society, Ltd. 12s. 6d. net. 


For no more than a moment one questions the placing of this 
book in a series which deals professedly with matters which, 
though arising frequently in practice, lack exposition in other 
easily accessible works. With Daniell and Seton both out of 
print, and the White Book tending to assume that we know 
more than we do, there can be few less charted stretches of 
billowy main than those through which the inexpert Chancery 
navigator has to steer. And besides, the fact that Mr. Jordan’s 
hundred-page collection of notes has now gone into its third 
edition is answer enough to any doubts about its utility. 


An outstanding virtue of the book is its orderly arrangement. 
The characteristics of the Chancery summons and order having 
been described, there follows an account in chronological order 
of the procedure in an action, and then all the indigenous matters 
peculiar to the equitable tradition are described as well as the 
special statutory jurisdictions. There is no essential of everyday 
practice that is not clearly explained, and even the old hand at 
Chancery work will be glad to have these notes at hand for 
constant reference. 

Evershed and other reforms have had to be dealt with since 
the second edition. The new arrangement of masters’ powers, 
the enlarged ambit of the specific performance action and the 
reoriented summons for directions all receive full treatment, 
for, however strongly an innovation may tend towards simplifi- 
cation, we need to be reminded of it and to have it explained 
until we become accustomed by use. And it is surprising how 
many curiosities there still are in the ways of the Chancery men. 
They will seem less curious if we look up our points in Jordan 
first. 


Oyez Practice Notes, No 38: The Licensing Guide. By 
MICHAEL UNDERHILL, of Gray’s Inn, Barrister-at-Law. 1956. 
London: The Solicitors’ Law Stationery Society, Ltd. 6s. 
net. 


This booklet is intended to give a general picture of the 
licensing system and to serve as a guide to the steps to be taken 
in a licensing application. Mr. Underhill has written a concise 
and excellent account of his subject and his book will be found 
most useful by all solicitors who are concerned in licensing 
matters. It can confidently be recommended as a reliable guide 
in all straightforward licensing applications, although, as the 
learned author himself says, it will be necessary to refer to 
Paterson’s “‘ Licensing Acts,’ where things are not straight- 
forward. The booklet also deals briefly with licences for music, 
billiards and performing rights and records. The only omission 
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which calls for criticism is of a reference to the power to put 
licences in suspense under the Licensing Act, 1953, s. 92. 

We can recommend this book not only to members of the legal 
profession, but also to the secretaries of brewery companies, for 
it is written in language easy for the layman to understand and 
without unnecessary detail. In fact, the vintner or brewer who 
buys it will find that in doing so he has answered old Omar’s 
question and indeed bought something far more than one-half as 
precious to him as the goods he sells. 


The Legal Aspects of Business. Fourth Edition. By H. R. 
Licut, B.Sc. (Lond.), F.C.1.S. With a Foreword by Sir RoLAND 
Burrows, Q.C., LL.D. 1955. London: Sir Isaac Pitman 
and Sons, Ltd. 15s. net. 

Among handbooks on the law for laymen, this handy volume 
has earned for itself a distinctive place in the course of the eight 
years since it first set out to explain to men of commerce what the 
jaw is all about. It is not essentially a modern idea to describe 
to the laity legal notions and the legal system; but only in 
the post-war years has the fancy ripened to a conviction that it 
is good for the business man to aim at learning the position of 
the shoals and shallows before he sets out on his voyage, with the 
object of leaving the lifeboats and salvage tackle free to deal 
with unavoidable disasters. In simpler times experience gained 
within a particular trade may have sufficed to ensure this; now 
some such study as this of the whole course of everyday law is 
patently necessary for the comfort and security of commercial 
life. 

Mr. Light nearly everywhere brings the right touch, generalis- 
ing safely and indicating the complications without any blinding 
array of detail. We question the utility of sentences such as 
that on p. 51 which merely tells the reader that the position of 
illegitimate and adopted children for the purpose of intestate 
succession is covered by the Legitimacy Act, 1926, and the 
Adoption Act, 1950. The general reader would have preferred 
to see the author’s arm chanced on a more explicit statement. 

The book includes a chapter on civil procedure. Excellently 
conceived this, for it is good that the client should understand 
what his lawyers are doing. But we looked in vain for any 
mention of the court’s efforts to improve its service to litigants 
in the way of the robust summons for directions. 


[Vol. 100] 153 


A Guile to Juvenile Court Law. Fourth Edition. By 
GILBERT H. F. Mumrorp, Solicitor, Clerk to the Justices, 
Luton Borough. With a Foreword by T. A. HAMILTON 
Baynes, M.A., J.P. 1955. London: Jordan & Sons, Ltd. 
12s. 6d. net. 


This is the fourth edition of a useful little book. It is concerned 
mainly with procedure and will serve as a valuable guide to 
magistrates’ clerks, legal departments of local authorities, the 
police, and children’s officers. The reader will find in this book 
concise notes as to the procedure in juvenile courts and the steps 
necessary in ‘‘care and protection’’ and ‘“ beyond control ”’ 
proceedings. Approved school and fit person orders are also 
discussed, and one chapter, which will be of special value in the 
offices of town and county clerks, relates to the making and 
enforcement of contribution orders. (The learned author errs, 
however, in saying, on p. 80, that a magistrates’ court in whose 
area the juvenile resides can make a contribution order ; it is the 
residence of the person to be charged that gives jurisdiction.) 


We recommend this book to those for whom it is intended and 
have only one improvement to suggest, viz., that a list of 
classifying schools and of the areas and types of juveniles which 
they serve should be included in the next edition. 


Your New Rates. 
arrister-at-Law. 
3s. net. 

This booklet of thirty-nine pages is described as an explanation 
in non-technical language of the new rating assessments for the 
benefit of the business man, the shopkeeper and the householder. 
Solicitors who are rusty on the subject and who wish to have a 
quick and accurate re-introduction to it would be well advised 
to buy a copy. The author begins with elementary information 
about the nature of and liability for rates, and follows with a 
more detailed description of the classes of property which are 
relieved from the liability to pay rates. He then describes the 
basis of liability and the machinery for making and challenging 
assessments. He finishes with some helpful sections on what 
immediate action is possible and advice on how to launch an 
appeal and how to present the case. 


By F. A. Amres, B.A., F.C.1.S., F.R.V.A., 
1956. London: Rating and Income Tax. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal ”’.] 


A Conflict of Hearsay 


Sir,—To-day’s issue contains an unusual illustration of the 
much-criticised objection to hearsay as evidence. 

What the American soldier said, in the incident recounted by 
my old ally Richard Roe on p. 126, is, of course, not evidence ; 
but what I am concerned about is, what did the startled don 
say to him ? 

We are dealing with a sentence of but two words (the don 
conforming to Chaucer’s idea of a member of the university 
concerned). Reports on their number and nature agree. But 
what worries me is that, according to a version which appeared 
at the time, the response to an invitation to converse was: 
“About what ?”’; according to that relied upon by R.R., it 
was ‘‘ What about ? ”’ 

This is all very perturbing. We are dealing, of course, with an 
utterance repeated by its maker to someone else, who then 
repeated it to others, who then reported it to the world at large ; 
discrepancy may well have crept in at some stage. 

But may I suggest that circumstantial evidence favours the 
“About what?” version? Observance is nowadays called 
pedantry ; but would not a representative of the ‘‘ home of 
lost causes ’’ be the last person to infringe the old rule against 
using a preposition to end a sentence up with ? 

Joun Dog. 


(The answer is, of course, that the shy don was startled both 
out of his wits and out of his English usage.—RICHARD ROE.] 


Appointment of Notaries 


_Sir,—‘‘ First catch your notary” writes your contributor 
N. P. [p. 84, ante]. I am sure that the difficulty facing the 


would-be notarial articled clerk is not that of finding a principal, 
but of complying with s. 7 of the Public Notaries Act, 1801 
(41 Geo. III c. 79). 

Prior to admission the clerk must “‘ continue and be actually 
employed . . . in the proper business, practice or employment of a 
Public Notary.”’ Causes tried in 1830 and 1842 determined that 
“‘ dog-watches ”’ (as the sailors would have it) spent with a notary 
(or scrivener) by a man who was a bank clerk in ordinary working 
hours was inadequate service under articles. In modern times 
when, in spite of the final enthusiasm of your contributor N. P., 
few provincial notaries can be notarially occupied for a full 
forty-hour week, the courts might take a different view of a 
provincial case. The young solicitor practising in Lawyers 
Lane, Ambridge, might conceivably give effective service as a 
notarial clerk to the elderly notary practising a few doors up the 
street. 


‘“ Where there is a will there’s a way,”’ and I am certain that the 
members of my society would gladly help recruits to the profession 
in areas where more notaries are needed. 

Your contributor’s third paragraph is, if I may be pardoned for 
pointing out the omission, misleading. The procedure given is 
that required for a person to become a district notary. It does 
not apply to a general notary who has served his articles. 


I write of provincial notaries and not of those gentlemen who 
practise within the inner ring of the metropolis. 
G. E. DELAFIELD, 
Secretary and Hon. Treasurer, The 
Incorporated Society of Provincial 
Notaries Public of England and 


Portsmouth. Wales. 
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POINTS IN 


Costs of Vendor’s Solicitors on Compulsory Purchase of 
Registered Land 

Q. We are constantly dealing with sales to local authorities 
under compulsory purchase orders and sometimes by agreement 
to avoid such orders. The contracts always. stipulate that the 
costs of the vendor’s solicitors shall be as provided by the Lands 
Clauses Consolidation Act, 1845. Where the title is registered 
the purchasing authorities contend that the vendor’s solicitors 
are only entitled to the fixed Land Registry scale. Is there any 
authority for this? The Land Registry scale is usually meagre 
in relation to the work involved in cases of this kind. 


A. Yes; see the recent decision of the Court of Appeal in 
Re West Ferry Road, Poplar (1955| 1 W.L.R. 751: 99 Sor. J. 472. 
The scale applicable is that in the Solicitors’ Remuneration 
(Registered Land) Order, 1925, as amended. By virtue of 
para. 1 (pD) the scale fee is properly payable by the vendor to his 
solicitor and, therefore, the same fee is payable by the acquiring 
authority under s. 82 of the 1845 Act. The reason for the 
distinction between registered and unregistered land is that in 
the case of unre gistered and the selevant order applying the 





siciitis which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 





NOTES AND 


Honours and Appointments 


Mr. A. A. BovucuteEr, assistant solicitor to Hampstead 
Metropolitan Borough Council, has been appointed to a similar 
post with Middlesex County Council. 

Mr. F. HowartH has been appointed clerk and Mr. W. J. 
JEFFRIES deputy clerk to the Birmingham Magistrates with 
effect from 31st March, when the present clerk, Mr. Tom Elias, 
will be retiring. 

Mr. A. N. Munpy, assistant solicitor to Wallasey Council 
for the past two years, has been appointed second assistant 
solicitor to Surrey County Council. 


Personal Notes 


Mr. Arthur Derrick Thomas, solicitor, of Stroud, was married on 
28th January to Miss Shirley Gaukroger. 


Wills and Bequests 


Mr. Waldo Raven Briggs, stipendiary magistrate for Hudders- 
field, left £10,201 (£9,724 net). 

Mr. Percy Haworth, solicitor, of Blackburn, Great Harwood 
and Accrington, left £26,069 (£25,959 net). 


Miscellaneous 


The Board of Trade announce the removal on 22nd February, 
1956, of the Administration of Enemy Property Branch of the 
Solicitor’s Department from Lacon House, Theobald’s Road, 
London, W.C.1, to the Board of Trade Headquarters in Horse 
Guards Avenue. Correspondence for the attention of that Branch 
of the Solicitor’s Department should after that date be addressed 
to The Solicitor, Board of Trade, Horse Guards Avenue, London, 
S.W.1. (Telephone: TRAfalgar 8855.) 
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PRACTICE 


scale contains an express exclusion of sales governed by the 
1845 Act. There is no such exclusion in the case of registered 
land. 


Nationality—COMMONWEALTH CITIZEN—UNABLE TO APPLy 
FOR NATURALISATION—REGISTRATION AS CITIZEN OF UNITED 
KINGDOM AND COLONIES 


Q. We are acting for a client who was born in South Africa 
and is a Union of South Africa citizen. He now desires to become 
a British subject. We are proposing to make an application for 
his registration as a citizen of the United Kingdom and colonies 
under s. 6 (1) of the British Nationality Act, 1948. If this 
application is made, does it have the same effect as if he applied 
for naturalisation? Is it competent for him, since he was 
already born in the Union of South Africa, to apply for 
naturalisation ? If he applies for registration under s. 6 (1) of 
the Act, does this give his wife, who was English born, English 
nationality ? Is there*any practical advantage in applying for 
naturalisation as opposed to registration under s. 6 (1) ? 


A. If the client is a Union of South Africa citizen, he is 
already a British subject (British Nationality Act, 1948, s. 1 (1)), 
or, if he prefers to call it such, a Commonwealth citizen (s. 1 (2)). 
His wife, too, seems to be a British subject. Even had she 
married an alien, s. 14 of the Act would have restored the British 
nationality she had at birth (assuming she had not renounced 
before marriage). If citizenship of the United Kingdom and 
colonies is desired by the client, registration is the only method, 
for he is neither an alien nor a “‘ British protected person ”’ and 
so cannot apply for naturalisation. The effect is the same, the 
formalities slightly different. He is entitled to registration under 
s. 6 (1) on complying with the conditions mentioned in the 
subsection. The wife seems already to be a citizen of the United 
Kingdom and colonies by virtue of s. 12 (1) (a) read with s. 14. 
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